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Democracy  in  the  Balance 


“The  accumulation  of  all  powers,  legislative,  executive, 
and  judiciary,  in  the  same  hands,  whether  of  one,  a  few,  or 
many,  and  whether  hereditary,  self-appointed,  or  elective, 
may  justly  be  pronounced  the  very  definition  of  tyranny." 

—  James  Madison,  Federalist  Papers,  #  47,  1788 

Since  Sept.  11,  2001,  the  administration  has  moved 
to  consolidate  and  amplify  the  power  of  the 
executive  branch,  intruding  on  and  absorbing  both 
congressional  and  judicial  prerogatives.  Though  not 
all  of  these  actions  relate  to  the  "war  on  terror,"  the 
administration  consistently  promotes  and  protects 
this  presidential  agenda  with  the  rhetoric  of  fear. 

"I  vowed  to  the  American  people  that  we  would  do 
everything  within  the  law  to  protect  them  against 
another  terrorist  attack,"  President  Bush  said  on  May 
11.  He  was  defending  the  National  Security  Agency 
(NSA)  spying  program  that  has  accumulated  a  mas¬ 
sive  database  of  the  calling  records  of  200  million 
ordinary  U.S.  residents  from  the  nation's  largest  tele¬ 
phone  companies. 

In  the  last  five  years,  the  president  has: 


■  Authorized  the  accumulation  of  a  vast  database 
of  calling  records  of  persons  in  the  U.S.  who  are 
not  suspected  of  any  terrorist  or  illegal  activity; 

■  Established  a  new  kind  of  military  tribunal  to 
hear  the  cases  of  "enemy  combatants"  being  held 
without  charges  or  due  process; 

■  Set  up  secret  prisons  outside  the  U.S.  which  he 
asserts  are  not  subject  to  U.S.  or  international 
law;  and 

■  Refused  to  provide  correct  information  to  the 
Congress  on  subjects  as  far  removed  from  terror¬ 
ism  as  Medicare  and  energy  policy. 

Where  these  expanding  powers  have  been  chal¬ 
lenged — and  not  all  of  them  have  been — the  presi¬ 
dent  asserts  his  authority  on  two  legal  bases: 

■  Congress'  passage  of  the  "Authorization  for 
the  Use  of  Military  Force"  seven  days  after  the 
attacks  on  the  World  Trade  Center  and  the  Penta¬ 
gon,  and 


■  Issued  some  750  "signing  statements"  stating 
that  his  administration  will  not  implement  or 
comply  with  laws  that  Congress  has  passed  and 
he  has  signed,  including  a  ban  on  torture  of  per¬ 
sons  in  U.S.  custody; 

■  Asserted,  through  his  attorney  general,  that  he 
may  authorize  warrantless  wire  taps  of  persons 
within  the  U.S.,  including  attorney-client  com¬ 
munications; 


■  Article  II  of  the  Constitution  which  states  that  the 
president  "shall  be  commander  in  chief"  of  the 
armed  forces. 

Liberty  and  security  are  presented  as  incompatible 
alternatives.  We  are  told  that  people  in  the  U.S.  must 
give  up  some  of  one  to  secure  more  of  the  other. 
While  he  promotes  and  tests  this  equation,  the  presi¬ 
dent  is  weakening  our  democratic  system  and  creat¬ 
ing  a  commanding  presidency.  ■ 


Classified  some  15  million  documents  as  secret 
and  removed  more  than  25,000  others  from  pub¬ 
lic  view,  creating  a  new  non-public  category  of 
"sensitive  but  not  classified;" 


Liberty  vs  Security 
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The  President:  Above  the  Law? 

With  an  overwhelming,  bipartisan  vote  in  October  2005,  the  Senate 
approved  an  amendment  by  Sen.  McCain  (AZ)  that  prohibits  torture  by 
the  U.S.  military.  After  resisting  attempts  to  weaken  the  torture  prohibi¬ 
tion,  both  houses  of  Congress  passed  the  McCain  amendment  and  the 
bill  was  signed  into  law  by  the  president  on  Dec.  30,  2005. 

But  the  story  does  not  end  there.  At  the  time  the  president  signed  the  bill, 
he  also  issued  a  "signing  statement,"  announcing  his  own  interpretation 
of  the  new  statute.  The  statement  attempts  to  reserve  for  the  president  the 
authority  to  ignore  the  statute's  ban  on  torture  and  is  intended  to  guide 
the  various  departments  charged  with  implementing  the  statute. 

Signing  statements  are  not  a  new  phenomenon.  From  President  Monroe 
(1817)  to  President  Carter,  a  total  of  75  signing  statements  were  issued  by 
all  presidents.  By  the  time  President  Bush  took  office,  prior  presidents 
had  issued  a  total  of  322  signing  statements.  The  current  administration 
has  issued  more  than  750  statements  since  taking  office  in  2001.  Presi¬ 
dent  Bush  has  claimed  that  as  president  he  can  choose  to  ignore  a  wide 
range  of  laws,  including  laws  which  provide: 

■  that  Justice  Department  officials  must  give  information  to  Congress 
about  how  the  FBI  is  using  the  USA  PATRIOT  Act; 

■  whistle-blower  protections  for  government  scientists  working  on  the 
proposed  Yucca  Mountain  nuclear  waste  storage  facility; 

■  protection  for  military  lawyers  giving  independent  legal  advice  to 
their  commanders; 

■  for  an  independent  Institute  of  Education  Science  to  publish  research 
without  approval  of  the  Secretary  of  Education. 

With  each  signing  statement,  the  president  signals  his  intent  to  place  the 
executive  branch  outside  the  law  and  to  subordinate  Congress  and  the 
courts  to  the  executive.  The  signing  statements  also  dispute  and  dilute 
congressional  legislative  history,  adding  the  president's  own  interpreta¬ 
tion  of  congressional  intent. 


'The  Executive  Brnuch  bhall  con<tnie  [the  torture  ban]  in  a  manner  consistent 
zuith  the  constitutional  authority  of  the  President  to  supervise  the  unitary 
Executive  Branch  and  as  Commander  in  Chief  and  consistent  with  the  constitu¬ 
tional  limitations  on  the  judicial  power." 

— President  Bush's  signing  statement  accompanying  tlie  200n  Defense 
Department  appropriations  bill  containing  the  McCain  amendment. 


Under  our  tripartite  system  of  government,  if  the  president  disagrees 
with  a  bill,  he  has  the  option  to  veto  it.  In  the  veto  process.  Congress  has 
the  opportunity  to  insist  on  passage  by  a  two  thirds  majority  vote;  the 
bill  then  becomes  law  without  the  agreement  of  the  president.  But  the 
Constitution  did  not  give  the  president  the  option  of  signing  a  law  and 
then  refusing  to  implement  it.  President  Bush  has  been  side-stepping  the 
veto  and  override  process,  and  thereby  rejecting  his  constitutional  obliga¬ 
tion  to  "take  care  that  the  laws  be  faithfully  executed."  ■ 
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Spying  on  Americans 


Since  December  2005,  President  Bush  and  Attorney 
General  Gonzales  have  defended  the  administra¬ 
tion's  warrantless  domestic  surveillance  program 
as  a  necessary  tool  to  prevent  another  Sept.  11 
attack.  The  unfolding  story  of  warrantless  domes¬ 
tic  surveillance  by  the  National  Security  Agency 
(NSA)  is  one  of  expanded,  exclusive  executive 
power  claimed  by  President  Bush  as  the  command¬ 
er  in  chief  of  the  armed  forces  in  the  so-called 
"global  war  on  terror." 

Billions  for  Spying.  The  NSA,  with  an  annual 
budget  of  at  least  $26.7  billion  (the  1998  budget  is 
the  most  recent  public  figure),  was  created  in  1952 
from  existing  Pentagon  intelligence  programs.  The 
agency  is  charged  with  gathering  foreign  intelligence 
information;  it  listens  in  on  electronic  communica¬ 
tions  around  the  world.  Unlike  the  CIA  and  the  FBI, 
the  NSA  is  a  military  operation,  headed  by  a  com¬ 
missioned  officer  and  responsible  to  the  Secretary  of 
Defense. 

A  Historic  Pattern  of  Abuse.  The  NSA's  man¬ 
date  to  collect  intelligence  information  only  from  for¬ 
eign  sources  has  not  always  been  strictly  followed. 

In  the  1960s,  Presidents  Johnson  and  Nixon  directed 
the  NSA  to  listen  in  on  opponents  of  the  U.S.  war  in 
Vietnam  and  on  civil  rights  leaders,  including  the 
Rev.  Martin  Luther  King,  Jr.  After  an  investigation, 
led  by  then  Sen.  Frank  Church,  revealed  these  abus¬ 
es,  Congress  passed  the  1978  Foreign  Intelligence 
Surveillance  Act  (FISA)  to  regulate  domestic  elec¬ 
tronic  surveillance  of  foreign  agents  and  individuals 
involved  with  international  terrorism. 

Domestic  Spying  is  Regulated.  To  bring 
intelligence  collection  in  line  with  the  Fourth 
Amendment's  prohibition  against  unreasonable 
searches  and  seizures,  the  1978  statute  created  a 
secret  FISA  court  through  which  the  government 
could  obtain  warrants  for  domestic  surveillance. 
Under  FISA,  the  government  must  present  to  this 
court  evidence  that  it  has  probable  cause  to  believe 
the  person  to  be  surveilled  is  an  agent  of  a  foreign 
power  or  is  involved  with  an  international  terror¬ 
ism  organization.  Congress  defined  the  FISA  pro¬ 
cedure  for  procuring  foreign  intelligence  as  "the 
exclusive  means  by  which  electronic  [domestic] 
surveillance  . . .  may  be  conducted." 


No  one  disputes  that  there  are  people  within  the 
United  States  who  are  suspected  of  ties  with  violent 
groups  intent  on  attacking  people  in  this  country 
or  who  are  agents  of  foreign  powers.  The  NSA  can 
electronically  surveil  such  individuals  by  getting  a 
warrant  from  the  FISA  court,  thus  abiding  by  the 
Fourth  Amendment.  Outside  of  the  FISA  process, 
the  NSA  has  no  authority  for  domestic  surveillance. 

Justifying  Spying  by  Statute?  President  Bush 
and  Attorney  General  Gonzales  have  offered  two 
justifications  of  the  NSA's  warrantless  domestic 
electronic  surveillance  program  in  the  face  of  the 
FISA  statute.  Their  first  argument  is  that  the  pro¬ 
gram  actually  complies  with  FISA  because  Congress 
authorized  domestic  surveillance  when  it  passed  the 
Authorization  for  Use  of  Military  Force  (AUMF)  in 
September  2001.  The  AUMF  states:  "The  President  is 
authorized  to  use  all  necessary  and  appropriate  force 
...  in  order  to  prevent  any  future  acts  of  international 
terrorism  against  the  United  States."  Although  FISA 
prohibits  any  electronic  surveillance  inside  the  Unit¬ 
ed  States,  they  argue  that  AUMF  provides  an  excep¬ 
tion:  "unless  otherwise  authorized  by  statute."  The 
administration  asserts  that  the  phrase  "necessary 

Continued  on  page  6 


What  Will  Your  Legacy  Be? 

Politicians  speak  of  "leaving  a  legacy  on 
national  or  world  affairs."  You  can  create  your 
own  legacy  for  peace  and  justice,  by  naming 
either  the  Frietids  Committee  on  National  Legisla¬ 
tion  or  the  FCNL  Education  Fund  in  your  will. 

Bequests  enable  friends  of  FCNL  to  under¬ 
write  the  future  work  and  witness  of  this 
organization.  And  bequests  made  to  the 
FCNL  Education  Fund  become  a  charitable 
contribution  for  your  estate. 


Want  more  information?  Contact  Tim  Barner 
at  FCNL.  Email  tim@fcnl.org  Or  call  1-800- 
630-1330.  Thank  you! 
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The  Executive,  the  Congress,  and  the  Courts 


Think  back  to  your  civics  classes.  Remember  the 
three  branches  of  government,  with  an  elegant  bal¬ 
ance  among  them?  Congress  making  the  law,  the 
executive  branch  administering  the  law,  and  the 
courts  interpreting  the  law  and  determining  wheth¬ 
er  government  conduct  is  consistent  with  the  Consti¬ 
tution. 

Anticipating  that  each  branch  of  government  would 
grasp  for  more  power,  the  other  two  branches  were 
given  tools  to  resist  the  development  of  an  imbal¬ 
ance  of  power.  And,  above  all,  the  United  States  was 
conceived  as  a  nation  governed  by  laws  that  apply 
to  all,  rather  than  a  nation  governed  by  those  cur¬ 
rently  holding  office  in  the  Congress  or  the  executive 
branch  or  the  courts. 


If  the  president  doesn't  ni^ree  with  a  new  statute,  his 
sd^nin^  statement  explains  hozv  he  ivil!  "interpret"  the  law, 
deriving  his  anthority  to  do  so  from  the  unitary  exeeiitiiv 
doctrine  or  insisting  that  a  law  is  unconstitutional  as 
applied  to  the  president. 


The  Unitary  Executive  Doctrine.  Now,  consid¬ 
er  the  "unitary  executive"  doctrine  of  government. 
This  doctrine  was  revived  and  restated  over  the  last 
several  years  by  the  executive  branch  to  counter 
restrictions  on  presidential  autonomy  after  Vietnam 
and  the  Watergate  scandal. 

The  unitary  executive  doctrine  provides  that  all 
executive  authority  resides  in  the  president,  limiting 
the  independence  of  regulatory  agencies  (such  as  the 
Securities  and  Exchange  Commission,  which  recent¬ 
ly  pursued  an  independent  investigation  of  Enron's 
accounting  methods,  and  the  Federal  Election  Com¬ 
mission),  and  rejecting  oversight  by  Congress  and 
ultimate  constitutional  interpretation  by  the  courts. 

Using  the  unitary  executive  doctrine,  the  Bush 
administration  argues  that  the  president  has 
authority  to  overrule  and  bypass  both  Congress 
and  the  courts,  based  on  his  interpretation  of  the 
Constitution,  even  if  the  president's  interpretation 
violates  explicit  statutory  provisions  or  long-stand¬ 
ing  US.  laws  and  treaties. 


This  expansive  interpretation  of  presidential  power 
has  been  particularly  pronounced  in  the  wartime 
rhetoric  that  the  Bush  administration  has  used  since 
Sept.  11,  2001.  For  example,  the  administration 
argues  that  its  authority  to  conduct  covert  interna¬ 
tional  activities  is  "plenary,  exclusive,  and  subject  to 
no  legal  limitations,"  thus  eliminating  any  congres¬ 
sional  voice  in  foreign  affairs. 

The  administration  employs  a  similar  interpretation 
of  the  unitary  executive  doctrine  to  argue: 

■  The  legality  of  secret  and  indefinite  detention  of 
"enemy  combatants,"  designated  by  the  adminis¬ 
tration  alone  rather  than  under  the  Geneva  Con¬ 
ventions; 

■  The  validity  of  an  enemy  combatant  tribunal 
process  created  without  consideration  for  inter¬ 
national  treaty  or  due  process; 

■  The  administration's  authority  to  employ  tor¬ 
ture  and  cruel,  inhuman  and  degrading  treat¬ 
ment  in  intelligence  detentions  and  interroga¬ 
tions  despite  clear  prohibitions  in  statutes  and 
treaties  passed  by  Congress  (see  page  8); 

■  The  administration's  claim  of  national  security 
grounds  for  domestic  surveillance  and  spying 
on  U.S.  citizens  without  the  benefit  of  court 
oversight  through  warrants  (see  page  3). 

The  Executive  Branch  and  Congress.  Consti¬ 
tutional  congressional  checks  on  executive  branch 
power  were  devised  to  prevent  the  president  from 
developing  excessive  power  that  could  lead  to  a 
gradual  slide  into  monarchy.  However,  President 
Bush  has  explicitly  cited  the  unitary  executive  doc¬ 
trine  over  100  times  when  he  has  issued  "signing 
statements,"  statements  of  presidential  interpreta¬ 
tion  that  accompany  the  president's  signing  a  bill 
into  law  (See  page  3). 

Continued  on  page  5 
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Executive,  Congress,  Courts  (continued  from  page  4) 

If  the  president  doesn't  agree  with  a  new  statute,  his 
signing  statement  explains  how  he  will  "interpret" 
the  law,  deriving  his  authority  to  do  so  from  the 
unitary  executive  doctrine  or  insisting  that  a  law  is 
unconstitutional  as  applied  to  the  president. 

In  addition,  the  Bush  administration  relied  on  the 
unitary  executive  doctrine  to  explain  its  rejection  of 
congressional  oversight  of  executive  branch  activi¬ 
ties.  For  example,  the  president's  signing  statement 
for  the  reauthorization  of  the  USA  PATRIOT  Act 
concluded  that  the  administration  is  not  obligated  to 
follow  the  law's  requirements  that  the  administra¬ 
tion  report  to  Congress  about  how  often  and  under 
what  circumstances  certain  provisions  of  the  law  are 
utilized. 

The  bottom  line?  Under  the  unitary  executive 
doctrine,  cited  explicitly  by  President  Bush,  congres¬ 
sional  action  is  advisory,  but  not  binding  on  the 
president. 

The  Executive  Branch  and  the  Courts.  The 

unitary  executive  doctrine  supports  the  position  that 
all  three  branches  of  the  federal  government  have 
not  only  the  power,  but  also  the  duty  to  interpret  the 
Constitution.  Under  this  doctrine,  the  Office  of  the 
President  is  empowered  to  be  the  final  arbiter  of  the 
constitutionality  of  acts  of  the  executive  branch.  This 
interpretation  flies  directly  in  the  face  of  over  200 
years  of  case  law. 

In  1803,  US.  Supreme  Court  Chief  Justice  John  Mar¬ 
shall  wrote  in  Marbury  v.  Madison,  "It  is  emphatically 
the  province  and  duty  of  the  judicial  department  to 
say  what  the  law  is."  This  Supreme  Court  opinion 
has  shaped  the  path  of  US.  history.  From  the  earli¬ 
est  days  of  the  United  States,  the  federal  courts  have 
had  the  final  word  in  determining  what  is  and  is  not 
constitutionally  permitted  conduct  by  any  part  of  the 
government. 

The  bottom  line?  Under  the  unitary  executive 
doctrine,  the  president  claims  that  he,  not  the  U.S. 
Supreme  Court,  has  the  power  and  the  authority  to 
be  the  final  arbiter  of  constitutionality  of  statutes  and 
regulations  as  they  affect  the  executive  branch. 


The  unitary  executive  doctrine  would  have  been 
dismissed  as  a  fringe  political  theory,  untenable  and 
unimaginable  prior  to  Sept.  11,  2001.  Since  that  date, 
the  administration  has  carefully  prepared  the  U.S. 
public.  Congress,  and  the  courts  with  the  only  viable 
rationale  it  could  devise  for  entrusting  the  executive 
branch  with  such  power;  fear  of  global  terrorism. 

Only  in  a  climate  of  fear-fear  of  imminent  attack 
and  the  clamor  of  wartime  danger-could  the  admin¬ 
istration  succeed  in  implanting  this  dangerous  doc¬ 
trine  so  deeply  into  U.S.  government  structure.  The 
remedy  lies  in  Congress  and  in  the  courts  to  restore 
the  strength  of  our  representative  government  and 
our  independent  judiciary.  ■ 


Bill  of  Rights 
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Spying  (continued  from  page  3)  while  the  president's  authority  lies  in  executing  mili¬ 

tary  action. 


and  appropriate  force"  in  AUMF  includes  warrant¬ 
less  wiretapping  of  citizens  and  non-citizens  in  the 
United  States,  and  that  therefore  Congress  has  made 
a  statutory  exception  to  FISA. 

If  Congress  had  intended  that  AUMF  would  autho¬ 
rize  unfettered  surveillance  and  intelligence  gather¬ 
ing  in  the  U.S.,  it  seems  highly  unlikely  that  it  would 
have  immediately  considered  and  adopted  the  USA 
PATRIOT  Act,  which  reaffirmed  and  revised  FISA, 
and  included  342  pages  of  other  laws  relating  pri¬ 
marily  to  intelligence  gathering.  In  addition,  legisla¬ 
tors  of  both  parties  and  in  both  houses  of  Congress 
dispute  the  claim  that  they  voted  for  wiretapping 
when  they  passed  AUMF.  Therefore,  the  admin¬ 
istration  relies  heavily  on  its  alternative  argument, 
constitional  authority. 

Justifying  Spying  Under  the  Constitution? 

The  second  administration  argument  asserts  that 
Article  II  of  the  Constitution,  which  names  the 
president  as  commander  in  chief  of  the  armed  forc¬ 
es,  gives  the  president  the  power  to  order  warrant¬ 
less  domestic  surveillance.  The  Attorney  General, 
in  his  testimony  before  the  Senate  Judiciary  Com¬ 
mittee  on  February  6,  2006,  cited  mail-opening  by 
George  Washington  and  warrantless  wiretapping 
by  President  Franklin  Roosevelt  and  subsequent 
presidents  during  times  of  war  as  evidence  of  exec¬ 
utive  authority  in  such  matters. 

Legal  scholars  note  that  the  Constitution  gives  Con¬ 
gress  and  the  executive  branch  concurrent  authority 
over  military  matters.  Congress'  power  relates  to  the 
financing,  structure,  and  regulation  of  the  military. 


But  the  administration  argues  that  it  has  absolute 
and  exclusive  authority  in  fighting  the  "war  on 
terror."  Congress  cannot  "place  any  limits  on  the 
president's  determinations  as  to  any  terrorist  threat, 
the  amount  of  military  force  to  be  used  in  response, 
or  the  method,  timing,  or  nature  of  the  response. 
These  decisions,  under  our  Constitution,  are  for  the 
president  alone  to  make,"  wrote  John  Yoo,  when  he 
was  Deputy  Assistant  Attorney  General. 

Limits  on  Presidential  Power  When 
Congress  speaks.  In  1952,  during  the  U.S.  war 
in  Korea,  the  Supreme  Court  denied  President  Tru¬ 
man  the  authority  to  seize  steel  mills  when  striking 
workers  threatened  to  shut  them  down.  The  court's 
analysis  affirmed  the  concurrent  authorities  of  Con¬ 
gress  and  the  president  and  said  that  the  president's 
constitutional  authority  as  commander  in  chief  was 
"at  its  maximum"  when  he  acted  pursuant  to  con¬ 
gressional  authorization.  In  contrast,  the  president's 
authority  is  the  weakest  when  he  acts  in  the  face  of 
an  express  statutory  prohibition — such  as  the  FISA 
requirements. 

Another  important  consideration  is  the  constitu¬ 
tional  right  to  privacy  of  a  person  who  is  the  subject 
of  domestic  spying.  The  traditional  balancing  test 
for  intrusions  into  individual  privacy  weighs  the 
degree  of  intrusion  versus  the  promotion  of  a  legiti¬ 
mate  government  interest.  When  the  administration 
can  accomplish  its  legitimate  objectives  by  following 
the  law,  courts  might  not  agree  that  the  government 
has  sufficient  interest  to  override  both  FISA  and  the 
Fourth  Amendment.  ■ 


Anti-Torture  (continued  from  page  8) 

Legislation  introduced  in  both  chambers  would 
outlaw  extraordinary  rendition;  the  Torture  Out¬ 
sourcing  Prevention  Act  (H.R.  952),  introduced  by 
Rep.  Markey  (MA),  and  the  Convention  Against 
Torture  Implementation  Act  (S.  654),  introduced  by 
Sen.  Leahy  (VT).  Both  bills  would  prohibit  transfers 
of  individuals  to  countries  reported  by  the  State 
Department  to  have  tortured  detainees  (except  under 
lawful  extradition  procedures). 


Unfortunately,  both  bills  have  run  into  a  political 
challenge.  Both  are  supported  by  cosponsors — eight 
in  the  Senate,  and  69  cosponsors  in  the  House — but 
all  of  the  cosponsors  of  both  bills  are  Democrats. 
With  substantial  Republican  cosponsorship  and  part¬ 
nership  in  moving  the  legislation  forward,  these  bills 
would  be  more  likely  to  proceed  beyond  their  initial 
value  of  raising  public  and  congressional  conscious¬ 
ness  on  the  issue  of  extraordinary  rendition.  ■ 
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Keeping  the  Public  in  the  Dark 


Although  The  9-11  Commission  Report  concluded  that 
excessive  secrecy  had  hobbled  the  ability  of  intel¬ 
ligence  agencies  to  predict  and  prevent  the  attacks 
on  Sept.  11,  2001,  new  secrecy  orders  and  policies 
abound  throughout  the  executive  branch.  The 
administration  defends  its  new  policies  and  proce¬ 
dures  as  necessary  to  protect  national  security,  but 
much  of  the  withheld  and  withdrawn  information 
has  little  to  do  with  matters  of  security. 

Hiding  Presidential  Papers.  Early  in  2001,  the 
new  administration  set  out  to  re-capture  some  of 
the  presidential  powers  that  had  eroded  since  the 
Watergate  scandal  and  President  Nixon's  resigna¬ 
tion.  President  Bush  placed  a  hold  on  the  release 
of  presidential  papers,  beginning  with  the  Reagan 
presidency,  and  he  issued  an  executive  order  permit¬ 
ting  former  presidents  and  vice  presidents  to  declare 
their  records  "privileged." 

Disappearing  Documents.  Government  docu¬ 
ments,  once  routinely  available  on  government  web 
pages  and  through  the  National  Archives,  have  dis¬ 
appeared.  In  2004,  more  than  15.6  million  new  doc¬ 
uments  were  classified,  an  80  percent  increase  over 
the  number  classified  in  2001.  In  addition,  since  1999 
at  least  25,515  documents  that  had  been  public  have 
been  reclassified  and  withdrawn.  After  ordering  an 
audit  which  concluded  that  at  least  one-third  of  the 
documents  were  withdrawn  inappropriately,  Allen 
Weinstein,  the  U.S.  Archivist,  announced  a  mora¬ 
torium  on  the  reclassification  process.  Among  the 
documents  removed  from  public  viewing — includ¬ 
ing  material  on  departmental  websites  frequented 
by  researchers — were  many  that  had  nothing  to  do 
with  national  security,  such  as  environmental  data 
from  the  Environmental  Protection  Agency. 

Restricting  the  Freedom  of  Information  Act. 

In  the  Bush  administration's  first  term.  Attorney 
General  Ashcroft  changed  the  government's  posture 
on  the  Freedom  of  Information  Act.  His  predecessor, 
Janet  Reno,  had  ordered  a  "presumption  of  disclo¬ 
sure";  Ashcroft  urged  disclosure  "only  after  full  and 
deliberate  consideration  ...  of  the  privacy  interests 
that  could  be  implicated." 

Saying  No  to  Congress.  Agency  representa¬ 
tives  routinely  report  to  Congress  on  the  operations 
of  their  programs.  They  report  on  the  adequacy  of 


the  budget,  problems  in  implementation,  and  future 
plans,  and  they  provide  further  information  upon 
request.  But  in  2004,  the  chief  actuary  for  the  Cen¬ 
ters  for  Medicare  and  Medicaid  Services  was  ordered 
not  to  reveal  truthful  cost  estimates  on  Medicare 
legislation  that  Congress  was  considering.  When  the 
actuary  "went  public"  about  his  orders,  the  admin¬ 
istration  asserted  a  right  to  review  and  restrict  the 
communications  of  federal  officials  with  Congress. 

Threatening  Journalists.  The  administration  is 
investigating  the  Pulitzer  prize-winning  journalists 
who  wrote  about  the  CIA's  secret  prisons  in  East¬ 
ern  Europe  and  the  president's  authorization  of  the 
NSA's  surveillance  of  people  in  the  U.S.  The  govern¬ 
ment  is  also  pressing  charges  under  the  Espionage 
Act  of  1917  against  two  lobbyists  who  received 
information  in  a  conversation  with  a  government 
official  and  repeated  that  information  to  a  diplomat 
and  a  journalist.  The  information  turned  out  to  be 
classified;  the  government  official  pled  guilty  to  the 
charge  and  has  been  sentenced  to  prison. 


"Most  Americaus  zcho  rend  the  ueicspnper  are  also  hi 
possession  of  classified  infornmtion,  whether  they  know  it 
or  not." 

-  Steven  Aftergood, 
Project  on  Government  Secrecy 


The  new,  broad  definitions  of  material  that  is  or 
should  be  "classified"  leaves  ordinary  readers  in 
the  dark  about  the  status  of  information  they  might 
hear  or  read.  "What  makes  [this]  case  so  alarming 
is  the  defendants  are  not  being  charged  with  being 
agents  of  a  foreign  power,  but  with  receiving  classi¬ 
fied  information  without  authorization,"  says  Steven 
Aftergood,  director  of  the  Project  on  Government 
Secrecy,  Federation  of  American  Scientists.  "Most 
Americans  who  read  the  newspaper  are  also  in  pos¬ 
session  of  classified  information,  whether  they  know 
it  or  not.  The  scope  of  the  charges  is  incredibly 
broad."  ■ 

Resources: 

The  National  Security  Archive:  www.nsarchive.org 
Secrecy  Nezvs,  Project  on  Government  Secrecy,  Federation 
of  American  Scientists:  wwzv.fas.org/sgp/index.html 


INSIDE  SPYING,  EXECUTIVE  POWER,  GOVERNMENT  SECRECY, 
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Anti-Torture  Efforts  on  Capitol  Hill 

Republican  Sens.  McCain  (AZ),  Graham  (NC),  and  unavailable  for  public  scrutiny,  would  allow  more 

Warner  (VA)  led  the  successful  effort  last  year  to  severe  treatment  of  “unlawful  combatants." 

pass  legislation  affirming  that  the  U.S.  should 

not  participate  in  or  condone  torture  or  cruel,  Congress  is  pushing  back.  Lawmakers  are  remind- 

inhuman,  or  degrading  treatment.  The  “McCain  ing  the  administration  that  the  McCain  amendment 

amendment",  as  it  became  known,  also  states  that  requires  “uniform  standards"  for  interrogation,  stan- 
the  standards  established  in  the  U.S.  Army  Field  dards  that  will  remove  the  need  for  interpretation 

Manual  on  Intelligence  Interrogations  define  the  at  the  level  of  the  soldier  who  actually  conducts  the 

limits  of  acceptable  practice  for  interrogations  and  interrogations  or  manages  the  detentions.  During 

detention  associated  with  the  intelligence  gather-  a  Senate  hearing  in  mid-May,  Secretary  of  Defense 

ing  process.  Donald  Rumsfeld  sidestepped  the  question  of 

whether  the  U.S.  will  have  one  uniform  standard  for 
The  McCain  amendment  is  now  law,  but  the  admin-  all  interrogations, 
istration  continues  to  argue  behind  closed  doors  for 

exceptions  to  any  blanket  prohibition  against  torture.  With  Republicans  holding  a  majority  in  the  current 

Congress,  bipartisan  support  will  be  critically  impor- 

The  McCain  Amendment,  Part  2.  At  the  time  tant  to  the  success  of  efforts  to  insist  that  the  U.S. 

the  McCain  amendment  was  signed  into  law,  the  will  never  permit  torture  anywhere,  anytime. 

Army  Field  Manual  was  in  the  process  of  revision. 

Human  rights  advocates  worried  that  the  Bush  Ban  on  Outsourcing  Torture.  “Extraordinary 

administration  would  attempt  to  undermine  the  rendition"  is  a  term  used  to  describe  taking  people 

amendment's  prohibition  on  torture  by  revising  the  for  interrogation,  sometimes  after  kidnaping  them. 

Field  Manual  to  include  permission  for  the  use  of  to  foreign  countries  where  torture  is  known  to  be 

troubling  techniques  of  psychological  and  emotional  practiced.  Shortly  after  Sept.  11,  2001,  the  president 

manipulation,  disorientation,  and  physical  pain  and  approved  an  expansion  of  the  CIA's  use  of  extraordi- 

injury-techniques  that  the  McCain  amendment  out-  nary  rendition.  Although  the  U.S.  is  “assured"  that 

lawed.  Recently,  classified  drafts  of  the  revised  Field  the  individuals  will  not  be  mistreated,  the  U.S.  has 

Manual,  shared  with  only  a  few  congressional  aides,  no  capacity  to  ensure  that  torture  will  not  be  used, 

are  reported  to  have  borne  out  those  concerns.  and  indeed,  disturbing  reports  are  emerging  from 

those  who  have  been  detained,  transported,  tor- 
The  administration  appears  to  be  preparing  a  two-  tured,  and  released, 

tiered  approach  to  interrogation.  One  tier,  follow¬ 
ing  the  Geneva  Conventions,  would  be  used  for 
prisoners  of  war,  while  the  other  tier,  classified  and 
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